
Meeting of the Advisory Committee on Rules

for Civil Procedure held at Ilev Haven, Connecticut, from

August 28 to September 2, 1936.

P AiSNT; -

Hon. dilliam D. Mitchell, Chairman,

Dean Charles S. Clark, Reporter,

Major E'dgar B. Tolinan, Secretary,

Hon. Warren Olney, Jr.,

Mon. George Donworth,

1.:r. Robert G. Dodge,

Prof. '/ilbur 1H. Cherry,

I'r. Edward HT. Hammond,

Hon. Scott I. Loftin,

Mr. Leland Tolman,

Yr. Joseph G. Gamble,

J.Ir. James dif. 1-loore.

THi CHAIRIPIAt: I will explain at the outset

why I forced this meeting on you at this time of the year.

I talked at considerable length with the Chief

Justice about it. I saw him again at St. Andrews two

weeks ago. I think it is Iairly evident to everybody

that we are not going to have these rules ready on the first

of January. The court told us that we had to have them

ready for it by December first, but that is a physical

impossibility. They aould be deep into the term of another



month, and they 
would not have 

time to do anything

between the first 
of October and 

the first of January.

Of course, with 
that ahead of us it would have

been a sensible 
thing to defer this 

meeting to October

and have a full 
session and get 

more 3 uggestions 
from the

bar. B~ut that meant a decision from somebody 
that we t

leren't going to have them ready 
by January first. 

The

Chief Justice gias not willing to 
take the responsibilit 

y

for it and neither 
was I, and he 

advised me that 
we had

better hold the 
maeeting and have 

our own record 
clear as

making a continuous 
struggle. 

Then when the 
breakdown 

X

comes on January 
first, 'te won't be in the position 

of

having to throw up 
our handS and say 

we could not do it.

The Whole thing 
will come of its own weight, 

and will be

due to the delay of the committees 
in getting in their

reports and things 
of that sort, for which we are 

not

responsible.

I do not want you to think I was pig headed

enough to drag you down here unnecessarily 
Although

We cannot finish up, at the same time *re can do some 
useful

work hefe. That explains why there are so many valuable

r.en missing. I felt 7Ie ought to go ahead. The Chief

justice felt 
h ;zay about it.

it is obviO'-s that we cannot submit anything

to the court before the cztober term.



RUIL 1.

RUI 1.

(1) Title.

Strike out: "And the Supreme Court of the

District ofP Colwubia."

To read: "Rules of Civil Procedure for the

District Courts of the United States."1

(2) Line 3. Strike out: "and in the Supreme Court

of the District of Columbia."

Substitute: "including the District Court of

the United States for the District of

Columbia."

To read: "These rules shall govern the

procedure in the district courts of the

United States, including the District -

Court of the United States for the District'4'

of Columbia, " etc. - P

(3) Lines 4-7:

Strike out in line 4 after the words, "District--f

of Columbia" ir; old text or after "District courts

of the United States" in revised text, the reminded

of the sentence.

substitute:

"In all civil actions, whether heretofore,

cognizable at law or in equity, subject to

the provisions of ftule 90."

----.. '-'' _______________- 
.-



hUL-S 2 and 
3

RUING 2. 

| i

Line 2. Strike out the 
word "only."

PR1iJE' 3. 

X

(1) It is voted with respect 
to 

.ules 3 and 6 that,

the so-called 
mongrel rule and 

the so-c0 lled hip g

pocket rule bars the First Alternative 
Rule; thatI

the Third Alternative Rule 
of Rule 6 be eliminate

and that the committee embody 
in its report 

to tho#l

court only the 
Second Alternative 

Rule requiring---

the filing of the complaint with 
the court in ord

to commence an action; that the advantages and difl

advantages of the so-called hip pocket rule be

described in 
a note for the 

benefit of the 
court,

together with a statement of the general reaction

of the bar to the original three 
proposals.

(2 ) It is unanimously agreed that on the filing 
Of

the comp' aint the summons shall be issued by the 4

clerk under 
the seal of 

the court.

(c,) It is voted that the summons 
when issued may bS

served either by 
tie marshal or 

by a competent pe rl

as already prescribed 
in our draft. p

(4) It is agreed that 
the rules shall provide

that the action 
shall be commenced by merely 

filing

a complaint, and that a delivery to the 
marshal

or actual service, 
shall forte no part of 

the

- - --- 

3~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.



RULE 3X

procedure necessary to have an action begun pending.

(5) It is voted that the question of the effect

of failing to serve a sumnons promptly be passed

at this time, and be taken up in connection with

Rule 48.

(6) It is understood that we will modify the

old system by adhering to our proposal that a copy".

of the complaint shall always be served with the A

swuruons n-

(7) In Rule 3 under the decisions made the

second paragraph in now unnecessary, and may be

omitted with appropriate footnote references to

this statute.

The third paragraph, lines 24-27, omitted

here shall be considered in connection with Rule 4..

(8) The resolution is adopted that we should use

the method prescribed by the Equity Rules

requiring all process to be served by the marshal

or his deputies, or some one specially designated

by the court for that purpose. (See Rules 5 and 6

(9) The resolution is passed that filing papers

may be made with the judge instead of the clerk, -

subject to limitations which we will deal with late

Add: "The filing of papers with the court

as required by these rules shall be made by

f iling with the clerk, except that the judge



4

RUIIS 3 and 4

in his discretiOY! rDay permit the papers to be

filed with him, in which case he shall endorse

thereon the filing date and forthwith transmit

the papers to the 
clerk's office."

(10) iVe should make a note to preserve the

methods of service prescribed by acts of congressf

in the District of Columbia.

RULE 4.

(1) Recast Rule 4 (a) as to issuance of summons

without a resolution to that effect.

(2) Lines 4-6.

Strike out: "shall be prepared and signed

by the plaintiff or his attorney, sball X

state the address 
of the signer"

Line 8. Strike out: "upon the signer."

To be inserted (just where, the reporter

has no note): "to be signed by the 
clerk.

Line 11. ]hor "taken" say "rendered."o

(3) JUDGE DONiJORTH: 
I don't like the

reference to 20 days for the time to serve his

answser, because there 
are a lot of things he may

do by the service of his answer. I much perfer

the form of summons in the State of Washington:

"You are hereby summoned to appear within 20

days after service of this summons and defend."



RUILN 4

-eA

He is told he must appear 
within 20 days 

and

defend the action. 
Section 223, Rem 

Code.

TbiV CHAIRI.U~' (to reporter): Make aE

note. EquitY Rule 1 relating to Summons. B.

(4) DrIAl CLARK: Subdivision (c) (

viould read in this fashion: 
b l

"Upon the United States, 
by 8ervig X

the summons and 
complaint upon 

the United.

States attorney 
for the district in which

the action is brought or upon 
any asaistant

United States attorney 
or clerk lawfully

named in the certificate 
filed by sUch

United States attorney 
with the clerk of

the district court, 
and by sending," 

etc. in

line 34 and following.

(5) Line 21. Change "when a statute 
so provides"

to read: 'when a federal 
Iatute so provides*

It ought to be limited 
to federal

statutes.

(6) Subdividion (b). Note to the reporter to put 
a

note under the rule calling 
it to the

attertion of the Supreme Court.

THUD C-.AIPgA1.
T In a note refer 

to

those statutes which 
already allow service

outside of a district 
within the territorial



RUNS~ 4 
6

limits of a state, 
and then add a sentence 

that

in so far as this goes beyond that, there UaS

been some question 
raised by members 

of the bar

whether it is within the scope 
of these statutes.

JUDGIS D0114JORTH: 
I make a motion 

that there

be a note that the following 
statutes, namely . .. l

provide for service of this kind, and 
that the

effect of this rule would 
be to make it more

general, as suggested 
by the chairman.

(No formal action 
was taken on Judge 

Donworth¶l;

motion.)

(7) In Subdivision (c), in sub-section (2), line 53;

in sub-section (5), line 75 and in subBsection 
(6)Oh

line 85, change "an action" to "any action."

(s) A misprint in subdivision (c) (6) (no line

cited), "defendant" (singular) instead 
of

"defendants" (plural).

(9) Lines 87-91. mIethod5 of Service 
by Publications

(line 87). This rule shall not affect the

methods prescribed 
in the federal statutes 

for the X

service of summons by publication, or in the case

of tie District Court of the United States for the

District of Columbia, prescribed by any law in

force and effect in said district.



.1UI2 4 and 5

JUDGE OLNEY: I move that this exception, -l

which is provided in lines 87-91, shall include.

by reference to the section, all other cases in

which a method of service by publications appli-

cable to the United States courts in general. is l

provided, and that likewise it shall separately

except the statutes which are peculiarly applicablO

to actions in the District of 
Columbia.

Tlrz CHIAIRIUAT: You don' t mean that the

District of Columbia statute should be referred tot.

JUDGE1 OLTE.Y: No.

(The motion was carried as made.)

RUIE: 5.

(1) (a) Line 9, add the word 
"federal" before X

the word "statute," 
to be consistent.

In 91, add "venue" in conjunction with

Rule 5 (a).

(2) A note to the reporter to consider whether

there is not an unnecessary 
duplication in Rule

4 (b) and Roule 5 (a).

(3) L1ake the summons by 
the marshal of the district

in which the service is made.

(4) It is agreed tnat while writs of summons

must be served by the marshal, writs of subpoena

may be served by other persons, and subdividion (b),

amended occordingly.



HRUL-S 5 and 6.
1'''

(5) It is the sense of the meeting that there hal

be as many duplicates or copies as anybody Wants t@e

ask for, eo that he can have more than one, and

that alias sumrxmonses may be called for and issued, l

and that some combination of these old rules will

fit tile situation

(6) It is moved that we take the substance of

Equity Rules 12 and 14 respecting the return,

and make the summons returnable, requiring it to

be returned and providing for alias summonses.

RULN 6.

(1) Subdivision (a), the words at the end of the firetX

sentence to read:

"Upon each of the pa rties who is not

in default affected thereby,"

or words to that effect.

(2) It is voted that a copy of the pleading or X

other papers be served at 
his last known address,

if he has no known address, then on the clerk

for him.

(33 subdivision (a), line 14, strike out that

part of the sentence commencing 
with the words,

"or unless."

(4) For lines 50-58, substitute:

"The complaint shall be 
filed with the

court before the summons is issued. All

~~~~~~~ , -
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HIILJS 6 and 7 9

other pleadings and all papers in the case

shall also be filed. when a time is

prescribed for the service of a pleading

or other paper, the same shall be filed

as well as served within such time."

flO'TE: In the above amendment to lines 50-58 J

the phrase "all other papers" has been questioned,

and the reporter and the Style Committee should a

consider the question of being more specific and

of limiting that phrase to court papers which

would naturally be a part of the record in the

cause.

TH1n C1HAIRI-4AN: It is the sense of the

meeting that in defining the phrase "all other

papers," it is not the intention of the committee

that documents offered in evidence should be

within the rule.

RUIZ 7.

(1) The motion is carried that M~r. LIorgan's

suggestion, as modified by the chair so as to

make the time the time of application instead of

the time of the order, be adopted.

(-) It is the sense of the meeting that enlarge-

ments of time may be made by the court ex Parte

and without notice in its discretion,.



RULES 7 and 8 
10

(3) j Je want to amend Rule 7 so as to provide 
e

that applications for enlargements of time other

than appeals and records, etc. may be spade

ex parte and without notice in the discretion of

the court, and secondly, that an order may be

made enlarging the time after the existing 
time

expired, provided an application or motion is

made before that time expires.

(4) Lines 18-20. Substitute for the second

sentence of the paragraph the 
following:

"IThe expiration of a term of court

shall ir, no wise affect 
the power of a court

to do any act or take any proceeding."

(5) Line lb. Strike out "required."

Substitute "provided."

(6) For lines 37-40 substitute 
the following:

"whenever a party has the right or is

requiredI to do some act or take some pro-

ceeding within a prescribed time after the

service of a notice or other paper upon him,

and such notice or paper is served upon him

by mail, three days shall be added to such

prescribed time."



RIJ2S , 9 10 11and i.1

RULE 8. Vo a: ctiofl.

RUIh 9:o action1.

RUJLL] 10.-erl 

tn si si

(1) It is moved that 
the rlstand as it ir il

respec-t to verificatiofl

(2) Line 16, strike out the words:

"and reasonable 
costs may be assessed

against the party."

RU II 11.

(1) Lines 5 and 6, 
the vwords "if assigned" 

are

stricken Out. 
h etn

(2 ) Lines 18-24. It is the sense of the meetlfl

that these lines be left as they are.

(3) Insert the wiords "or motions" after the

w ord " pleading," in lines 25 and 26.

(4) Line 27, after the word "pleading" add

",or in any inotionl'"

(i)j~- O12c. 
si o ubdividion (c) 

is that it

is inconsistent 
and doez not adopt 

any theorys

It starts out on tbe theory that 
YOU Ball, if

praci~aleitake up 
the allegatiOns one by one an

4 -

ait or deny. 9hen it abandons thi 
n

a gneral denial. 
Then it says if you overlook 

a

paragraph and don't 
deny -Or admit it it is



12

RUI 2 3 )1; and 1;.

admitted. 

t the

TEED CHA IRWIAILI Letts refer this 
to h

reporter and 
~'fr. Morgan to see if they can present

something at the 
next meeting of 

the committeen

that will meet 
the objections 

that

offered to this. 
Unless there 

is objection. s

wie will o dispose of it.

(2) Subdivision (d), lines 55-60, it is toted

to aliend to read as follows: 
t

t"'xcept as to a party against whom

a judgment is 
rendered by default, 

the

judgment shall grant the relief to ich the.

party in whose 
favor it is rendered is

entitled upon the 
pleadings askd the suidnch-ig

even if the pa rty has not 
acted for such

relief in his 
demand for judgment-"

It is understood 
that Rule 63 

(c) will also

be revised to 
conform to Rule 

12 (d).

(4) It is voted that 
Rule 12 (b) stand 

aS it i

as to lines 15-20.

(5) It is voted that We 
pass "that proviso" 

with

a (equest on the 
reporter tbat 

in; connection 
with

thle di8covey provisions 
there be incorporated 

a

provisioeryequiring 
a denial under 

oath of

dosaiizentb whose 
authenticity is 

claifed. If not



A

RULLS 13, 14 and 15.

so denied, their authenticity 
should be deemed

to be admitted so that the other party cannotfl

contest it.

RUIL 13.

(1) it is voted that subdiVision (6) of sectionl

(a) be omitted from the rule.

(2 ) Strike out all of subdivision (1) of

sectio2 (a) after the word "capacity in line 3..

(35) p-ine 11, substitute (in substance) the;

following for the sentence commencing "A party

desiringi," etc;X

"A party desiring to raise an issue

as to the legal existence or the capacity to

sue ot be sued of a party must specificallY a
deny such existence or capacity; and when the

issue concerns its existence or his or its

capacity, shall state the particulars coD-

Kernilg the lack thereof."

T12 CIAIIWA: the 
will leave this to the

reporter to work out. 
on-

(4) Strike out subdivision (5) of section (a).

(5) 3ubdiVisiol] (4) of section (a), take the

Sew York statutes but applY it to these judicial

or cuasi_;udicial 
tribunals as well as to courts.



14

UJLIBS 14, 15 and 3.6.

(6) Line 69, for 
"fell3o:-service" 

substitute

"injury by 
fellowy servant."

RULEs 14. 
v -

coXil

(1) The reporter and stylists 
are to coneider

wlhether Rule 21 
is not out of place; whether 

of

not it ought 
not to go back and 

follow Rule 
14.

(1) 
It is the sense of the neeting that we

defer the special suggestions 
of the patent laWYG

relating to 
patent cases 

until after 
we have

heard from Washingtona

(2) Add to Rule 15 that 
the counterclaim 

has

got to be set forth in the 
manner prescribed

for the complaint by Rule 14.

RU 1)' 16.

(1) It is voted that subdivision 
(b) be made

to read substantially 
as follows:

"All objections concerning the

5ufficiency 
of the service of 

processA

3urid~ict1O" over 
the person of 

the defendanf

or venue shall be raised 
by the defendant

at one time by motion. This Cotion stall ut

be rSade before answer 
and shall constitute

a _pecial appearance 
without being denomi 

-

rated as such; 
and shall be 

decided as a



4,

15

RUISS 16 a nd 17 
Xi

-l

preliminary matter. 
11o such objectionf

shall be raised by a 
defendant at any other

time or in any other 
manner."

The reservation is made 
that that motion is

adopted subject to further 
consideration of the

phrase about special 
appearance.

Lines 24-32 are not affected.

(2) Line 17, insert "only' after "constitute."-

(3) Line 14, Refer to the Stylist Committee

the passage: "All objections concerning 
the

sufficiency of the service 
of process, venue,|e' *t

"And lack of the court's 
jurisdiction," line

14, goes out. (See note 1, 2Pda, under 
Rule l1

(4) TIC CIXAIJLAY: I suggest that the use 
of the

word "venue" is a matter for the 
Style Committee

and the reporter, and if there is any doubt, that

they make it clear as to whether the defendant is

sued in the right district or division; whether X

or not it is good practice in drawing a complaint g

that you must allege the facts showing that the

defendant ilas sued in the right district.

(5) Line 49, subdivision (c), s ubstitute "may"l

for "shall."

(6 ) A patent law suggestion relating to Rule 16,

xjhich ought to be considered -- the peculiar

statute as to venue.
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iRIUE 17

(7) See correction lo. 2 under Rule 17, regardin

line 6 of Rule 16.

RUIFS 17. 
X

(1) JUDGEi DOITJORTH: whether made at thel

same time or not, I will move that in Rule 17.

line 3, " 10" be changed to "20" days after serti40

of any pleadings as to everything we are going

to put in the rule . ou 
X I

THE CHAIRIAA: You would put it beforO .

the answer?

JUDGE Doy0ORTfl: 
Yes.

(The motion was carried.)

(2) In line 6 of Rule 16 substitute "20" for

the figure "110.1"

(TM C11AIMARN 
It has been moved, in sub-

stance, that Rule 17 be amended so that the

proposed new motion is to be embodied in it to

dismiss the bill on the ground that it does not

state a cause of actionh and that it shall be

coupled with another motion for a bill of partiX

culars or to make more deflnite, and that in case

they are coupled and the motion to make more

def ijite is granted, a motion to dismiss should -

be considered as directed at the amended bill.

That'3 the substance of it.



RULES 17 and 18 17

(The motion was carried.)

(4) Lines 11-15, "Unless the party . . . . .

determine the motion," are stricken out.

(5) Line 25, strike out the words, "its serviced

Substitute the words, "notice of the order."

(6) Lines 16-21 are stricken out.

Substitute:

"If the motion is denied, the

moving pointy shall have 5 days after notice

of the cenLa within which to serve his

responsive pleading."

(7) In Rule 22, lice 12, page 39, after the word

"pleading" add, "--r pleading supplemented by a-

bill of particulars,".

RULE 18:

(1) The motion wsB made to amend Rule 18 so that 7

where the counterclaim (see line 3 of Ohe rule)

arisinL out of the same transaction is the

subject of a pending suit, it shall be optional

with the defendant to assert it as a counter-

claim, leaving it to the Style Committee and the

reporter to fiy the terms.

MR. LOFTIN: I move as a substitute motion

that this particu2ar smatter be postponed until



RULE 18 
18

the October meetinS, 
and that in the meantime

the reporter be requested 
to have his staff

prepare a memorandum 
on the question and 

circulate"

it to the members 
of the committee, so that we

may have it for consideration 
before the October 

'Pl

meeting.

(The substitute motion 
was carried.)

(2) Line 28, substitute the word 
"'may" for the

word "shall."

(3) 'Line 4, Substitute 
the word "any" for 

the

word "a" before "plaintiff," 
making it read:

"against any plaintiff."

(4) Line 4, after the words 
"at the time" insert

the words "of filing the answer."

(5) Lines 6 and 7, strike out the words 'has

jurisdiction to entertain the claim and," making

no substitutionf. 
B

(s ) Lines 14-16, strike out the word "likewiset m

and the words "has jurisdiction to entertain the

claim and," so as to read:

"provided that the court can, if the

presence of third parties is essential for

its adjudications acquire 
jurisdiction of

such parties."



RUIMS18 and 19 19

Then state in a note that all these rules

respecting counterclaims are subject to the

broad provisions of Rule 91.

(7) Lines 21-24, the style is to be improved by

the reporter, and reference in a foot note is to

be made to the general effect that the federal

statutes relating to assigned claims in diversity X

cases are not intended to be modified.

(8) Lines 10 and 11 are to be stricken out:

"If the action proceeds . . . . . . . shall be

barred."

(9) That part of Rule 18 commencing with line

59 to the end is stricken, and in its place is

substituted the following:

"Judg.ement may be given as pro-

vided in Rule 63 (b), which shall

include the right to give a judgment or

judgments on the counterclaim or cross-

claim, even though the action has been

dismissed or otherwise disposed of as to

the plaintiff, if the court has juris-

diction so to do."

Then transfer from Rule 18 to Rule 63 that

part of rule 18 commencing with the words "In caseM

in line 69 and ending with line 72.

-4-



Rules 18 and 19 
20 4

(10) Lines 19 and 20, after the words "need not"e

the words, "be one diminis3hing or defeating the

recovery," etc.

(II) Line 39, substitute "reply" for "answer."

(12) Line 70, substitutO "stay" for "delay."-

RUIN 19.

(l1) Line 4, it is voted that the rule be I-

amended in some way so that the move for leave

may be made ex parte, if made at or before the

answer is served. If after the answer is

served, it is to be on notice.

(2) It is moved that we postpone 
for further

consideration the question of broadening out

!rule 19 s0 as to allow the defendant 
to summon

in the third party as a matter of right, as

under the 5th and 6th Admiralty Rule.

( 3 ) ~Lines 20-22, This is to be noted as only

a matter of form.

(4) Line 17, in place of the word .coodefefdant 9-

subszt i fte-te the 7ord ther party."

'RUi 20.

(1) Lines 10-13, 3trike out eoyrnencing with the

words "and rnavy interpose" in Lines 10 and 11

down to and including the word "averment," 
line 1-



moles~ 19 h . land 20

(13 ) Lines 19 and 20O, af ter the w ords "need not,a

the words, "be one dilni lsh'nin or defeating 
;

the recovery, eta .
-fi

(11) L~ine 39> substitute "'replly' for "answer." *

(1') Line 70, substitute "stay" for "delaY."

(il1) Lie4 it is voted that 
the rule be

aLended in s oe way 4o 
that the move to leave

may be amended ex Iarte, if made at or before

the answer is served. If after the answer is

served, it is to be on notice.

(2) It is moved that we postpone for further

.onsideratioln 
the question of broadening out

Rule 19 so as to allow the defendant to summonX

in the third partY as a matter of right, as under <

the 5th and 6th AdmiraltY Rule.

(3) Lines 20-22s, This is to be noted Os only

a matter of form.

(4 ) Line 17, in place of the word bo-defendant

substitute the words "other party."

(1) Lines 10-13, strike out commencing with the

jord- land- may interpose" in lines 10 and 11

dowr to and may1u inlg the word "aver!entf, line

13. n 'cl



RU3 :S 2 0, 21 and 22 
2

(2 ) In line 16, strike out commencing Wit" the

word "tpursuant down to and including the word

"hirn" at the end of that sentence.

(3) Line 4, change the word "pleaded" to

" denomainated" 
so that it iill read:

"Idenoplinated 
as such."

(4) Lirne 15, the same change, changing the word -

"1pleaded" to 'lentOmindted-"

RUt 21. 'No action.

RUEjS 22. 

.f

(1) Subdivision (b), 
lines 21-22, the 

following

suggestions are given the reporter;

(a) (By the chairman) "During a hearing

or trial the 
pleadings shall 

be deemed amended

to conform to issues tried by consent of the X

parties, express or implied."
5

(b) (By lir . Dodgee) "Wihen issues not raised6

by the pleadings are tried by express or implied

consent of the partie-. judgment shall not be set

aside on account of variance .' "s

(c)3 (By Judge Don-worth) I think instead

of using the wvord " judgmnent" there should be some

paraphrase that would cover the idea that the V

proceedings shall not be deemed a variance on

that account.



Rule 22 22

(d) (By Judge Olney) "The consent should

be implied from the fact that the parti es have

tried without objection an issue that itl not

:ithin the pleadings."

(2) Lines 16-18, strike out the serieance com-

mencing With the words, "when appropriate ..

(3) Lines 37-40, strike out everything and sub-

stitute the following: -

"The court shall allow the

pleadings to be amended and overrule the

objection."

(4) Line 12, after the word "pleading" add "or

pleading supplemented by a bill of particulars."

IOTW: This correction is also noted
as correction lto. 7 in w.'t1es under Rule 17,
sunra. h

(5) Af'.er a full discussion the committee concluded

to allow subdivision (cl to remain. We felt

that there was sufficient procedural justification

for it to bring it within the scope of our

authority.

(6) Lines 29-31. Strike out the word "or" in

line 29, anc; insert in lieu thereof the words:

"and make such order as to."

Then in line 31 strike out the lords "upon

'a1^' terms. 3trike out the ;Word "are" in Line 31,-4
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RIUL~S 23, 24 and ,.5

and inserc the words "iay be."

RULj 23.

Lines 4-5, strike out the words "and

substantial."

RUL-, 24.

(1) s/ith respect to the provision in Rule 24

about suits by the real party in interest

questions arise under the patent law as to who

is the real party in interest, and we will defer

that until the patent bar have their hearing in

Washington.

(2) Strike out lines 24-36 and substitute the

Equity Rule 70, the verbiage of which is to be

modified by the reporter to suit our style, and

the substance of which is to be modified to allow

the appointment of a guardian ad litem to sue as

well as defend.

(3) See suggestion No. 3 under Rule 64, infra,

respecting appointment of guardian ad litem.

RUTL 25.

(a) Lines 1-2, instead of"a party may in one

cormnlaint. or counterclaim ctate," insert:

"The plaintiff mray in one complaint or

the defendant by wnay of counterclaim may

state,. etl2.
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(2) It is suggested that the reporter check

Rule 25 against Rule 19 to be sure that in a

third party complaint you can join more than one

claim; and the sam:e with cross claims.

(3) Lines 9-12, it is suggested that the reporte

be asked to consider whether the last sentence

of Rule 25 is not already covered by another rulea

RULE, 26.

"'he patent bar has suggestions as to Rule 26.i

RUL 27. No action.

-RULJ 28.

(1) The suggestion is agreed to, in substance,

that we strike out the provision in the first

sentence of the rule reading: "In accordance with.

the provisions of Rule 27 providing for Joinder

of larties in the alternative," and substitute:

"Persons having conflicting claims

may be joined as defendants and required to j

interplead," etc.

(2) Add later in the same section: "Nothing

in this rule shall be construed to limit the

remedies provided for in :'ule 27."

RULE 2'9.

Line 21, before "26" insert "19" so that it

will rear,,: 'r2 2$', 82 and 2&."
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(1) It is voted that the statute 
(Section 516,

Rev. Acts of 1934) be preserved 
in the rule.

(2) 
Thle resolatioln is adopted to 

refer it to thO

reporter to draw 
an appropriate 

section OD the i

change of interest.

(s) It is voted that 
with respect 

to cases now

covered by the 
federal statutes, 

i.e. suits

against officers 
and substitutions 

of represent

tives of deceased P rties, the limitations 
Of

six months and 
two years respectively 

be retain *

that in incorporating 
in the rule provisions 

for

substitution in cases of devolution 
like a trust-

in bankruptcy 
or an assignee 

of claims, there be a

Mo time limit prescribed. 
M

(4) Line 28, instead of "shall" substitute the

w1o rd 1a may 

X

(5) lines 26-29, strike out the 
word "but" in

line 26 and change 
"qnd" to "but" at the end of

line 2r7, 30 that it -till read:

,"The action shall 
not abate. The

death shal! be 
sugg6ested upon the record,

but the action may 
proceed in favor/or

against the surviving 
parties."
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26

(6) The resolution is made that vwe make a note oAI

the point that where a party dies and heirs or

legatees succeed to his interest, there should be ,,

some method provided for service of notice uponi

them and of bringing thet jnto the actioh in cau X

they are 'Without the jurisdiction of the cnost.

(7) A resolution is also made to call attention

to tile fact that we haven't any rule at all on

the rule for practice on the substitution 
of

laVwyers.

RUJL- 31 - 44 inclusive.

It is voted that action OD these rules be

postponed to the meeting of the plenary A)

committee.

HUiB- 45. 
o h b

(1) It is understood that some provision shall ba

made either in line 13 or 16, as the reporter mayo

think best, that allOVI the court to grant a long g

time .
=

(2 ) It is voted in line 10 after the words

"2last pleas ifg to insert the words: ninvolving

such an issue as to him."

It is agreed to make this

insertion subject, to be reserved for further

-ondidrati - - + ;- rnmittee.
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V3) jLine 5, it is suggested that the sentence

commencing in that line be amended to read in

substafC 
traays~-

" Any party may demand a trial by jury

of the issues triable by jury 
as of right

under the conSitution or laws of the Unitet d

States in any civil action 
by serving," etcb

it is agreed that 
this suggestion 

be fOllowe&

in substance and connected 
up and smoothed 

out

by the reporter. 
R

(4) It is understood that 
the Alternative Rule 4a

is stricken 
out.

RULZ 46. 

a

it is moved that the word or in line 16

be striken out. 
os n

I:~i . The questiOn of thrikilng out

"or" in line 16 Yaill have to go to the plenary(?)

committee.

RxIB~' 47 . -

-

(.) It is voted that the problem by left to the

oca-l rules in the matter af 
Issignment of cases

for trial.

(2 ) It is tdie understanding that Alternative Run

47 is qtricken out.
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(3) '1;;E C1{AIR3rAA: The reporter is to go orer

Rule 47 to keep thle alternatives in, add another

alternative or otherw'ise. 
In other words, it

is understood that we would adopt the substance

of Rule 47, leaving it to the local court to

provide the rule; that he mention the first and

second methods specified here as open to him and

allow him to adopt some other method if not menti@e

ed. That is the sense of it.

RULV 48.

(1) It is voted that Alternative Rule 48 be

redrafted to provide, first, for dismissal an B

matter of right before issues joined; to pr4YiAO vid

secondly, for dismissal as a matter of right upoIl

filing a stipulation 
of the pa rties; 

third, uponl

motion as already 
provided in Subdivision 

(2), angs

fourth, as provided in lines 
62-67 and that in

redraft~ing it, 
where dismisual 

is a matter of righti

the filing of a notice 
of dismissal with 

a stipila;

tion ohall operate 
to dismiss but in the otherule

cases an order should be 
required; that the rule ,

for the present at least be confined 
to dismissal

by trie plaintiff. 
i en.4

It is understood 
that in redrafting 

jule 48b-

no such prOvision like that in lines 41-44 will be

inmerted.
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RUL1:. 48, 49 and 
50

(3) It is voted that 
vie pass the matter 

until we

have a redraft 
to be made by the reporter for- 

sub-

mission at the next meeting along the following

lines: As to matter involved in old Rule 48,

which involve action by the court for reasons of

public policy 
and for the protection 

of the court 
i

that clauses be put in that the court may dismis

the cause for certain 
causes to be enumeratedl

without any designation 
that it is with or without,

prejudice, for 
the time being as 

a matter of draftsl

man shi.p *t

(4) Subdivisionl (d) 
- - The P3,4aff's right 

to X

nvolubdtary non suit without any element of discr6

tion and without anybody's permission should be

preserved. Is is understood that we leave the

point open for the reporter.

aULL 49- 110 action.

R1312 50 .

.i4 OT i: ,r' ajor 'Tolman lsuggested that action

be postponed until the next meeting (1) pending

outsomae of correspondence 
that the major to having

.ith iOr. )Iorgan, 
and (2) that the patent bar 

has

not been heard, and (3) other questions 
may be

introduced on 
the proposal by Prof. iigmore , by

hoch ed may state in short compass thle substance
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of forty statutes mentioned in the note, 
and he i l

not yet ready 
to make the 

redraft. The suggesti

however, Was 
not adopted. 

The conmittee 
disCuS

the rule. 

X

(1) Lines 4-6. 
It was voted 

that the second.

sentence of the f irst paragraph of Rule 50 stand-

as written rather 
than to use 

'Mr. -organ'X

suggestion.

Nea: lEr. Mitorgan'8 suggestionf

for the second sentence of the rule is

as follows: 
c

mivery witness shall be competent to

testify if he would be competent 
to testifY X

under the rules 
applied in the courts of

the United States 
in any civil or criminal

proceeding, or if he would be competen 
to

testifY were the action being tried in a

court of general jurisdiction of the .tatS

of the United 
States wherein the United

States court-iE 
held."

(2) Line 45, strike out the word "has" Substi

tute the words "may have."

(3) Lines 45-47, strike out the sentence

comfencing with the word 11wher ."
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(4) l~ineS 33-35, strike out the 
words "and shall s

have requested 
that it be made 

to appear of

record." 
tis

(5) Lines 20-21, strike out 
the words "or his

atento or employees so that it will read

"or the officers, 
directors or

managing agents of any public or private

corporation," 
etc.

In line 22 strike 
out the words "agents or

employees" and 
substitute the 

words "managing

agents."

(6 ) It is agreed to postpone further considsratio 
l

o f lines l8-26 until lr. Morgan is present.

(7) it is voted to insert in the rule the B. -

ternce recommended by 1ar. Griffith reading as

follows: "When a party baa introduced a witneSs

arid has examined him as to some of the issues,

the opposite party may crossBCxaine 
the witness

upon all the material 
and pertinent 

issues of

tle case." 
"

(s.) Line 17, after the word 
"records" add

",arid bu~ies records,'" and then to read:

' tas provided by statutes of tihe United States."

( 9)! Line 14, after the Lord "state" insert the

aordz "anjd all evidene admissible under any

-tatute of trle Jnited atates."
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(10) Lines lA418, 
strike out the 

sentence beginni

"Nothing in these rules, 
however, shall 

limit

or restrict" 
down to the 

words "statutas 
of the

United States."

(1) It is suggested 
that in sabdivisioj 

(a)

a provisiOn 
be inserted 

giving the right 
to a

witness against 
whom, a subpoena to 

produce docli-

ments has been 
issued, to move to quash on 

the

ground that 
the subpoena 

is unreasonable 
or

oppressive. 

v l

yi OLT: In connection with 
the agree

4

amendment to 
subdivision 

(a), Rule 51, 
wh'i

is to provide for 
machinery for 

a motion by a
a witness to quash a subpoena 

duces tecus

the suggestioE 
is made for 

the reporter 
to

embody in it some provision by which 
the

court may require 
the person issuing 

the

subpoena to advaSc. 
and pay the reasonable

cost of producing 
the documents as 

a conditi

to an order denying 
the motion to 

quaLs.

(2) it is agreed that in Beule 51 a provision 
be .

inserted allOwing 
service of the subpoena by any

Co-rpetent person. -Tlis should be transferred

fro.ule b
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,?leb 1 l2 all (l 5 3

Line 72, substitute 
"failure" for "refusal."

(3)Lie7,- 
btrnfrd

(4) It is voted that lines 
41-50 be transferred 

A

to Rule 34, subdivision (b) having to do wit!"

depositions- 
ubii

(5) Line 34, strike out "office." Substitut

"place of business 
or employTfent.

(6) Lines 21-22, strike 
out "an affidavit 

of."

(7) Line 27, insert after word "tec'm" the word

0idirected.

RUL3 52. i'so action.X

BU L : 5 ; 3.

(1) It is understood in principle 
that lines 1-1 l

be revised by 
the reporter. 

The substance 
of thes-'I

revisionl is, first, that 
the court may 

permit the

entire examination 
of prospective jurymef to be

made by counsel, 
or the court may 

conduct an 
-4

examination himself, 
but if the court 

conduct the

.xa..natiorn, 
he shall either 

allow counsel 
to

supplement it in a reasonable 
way or shall 

himself

submit to the juryinen, in additiOn to 
the questioaf

the court has already asked, such additional 
a

&uestions as counsel submit and as the court shall

deem reasonable and proper.

(2 ) Strike out lines 28-34 and substitute:

"-~ ash r~a' zhall be entitled to one peremptory

h e ir, Whoop~i:. alternate 
Aurors . "
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Rules 54, 55 and 56

(The language is to be left to Dean Clark 
in

following the language of thJe statute.)

iJL 54. No action.

iLk 55. i"o action.

1Lj 56.

(5) Line 13, after thle words "evidence is" inser@

the words "denied or for any reason-." To read:

"Denied or for any reason not granted."

(2) Line 2, make it read this way: 
"In any

action tried by 
a jury a motion by one 

party for

a directed verdict at the close of the evidence

offered by an opponent shall not be a waiver of

his right," etc.

(b5) It is voted that the 
first sentence in lines

1-6 be stricken out and in place of it the

fo llowing: 
"except with the 

consent of the

court a rnotior, for a directed verdict 
shall not

be made after the parties have rested."

(4) JUD(i D Ul, -iO10 : I want to call the attentiOf

of the reporter to the desirability that in sub-

division (a) of _ale 48 after the words "by the

2Qurt in its discretion" 
in line 24 there he

ineerted tle words "on motion oi either p rty."

(5) Lire 20 of le 56 after the avord "if" insert

in. subtarsce) the w1ords "the jury has disagree- .

ar f or orome other reaSOn no verdict has been
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returned," etc.

(6) In line 33 where it says "the court sl ha1

not reserve," since in the first part of the rule

we say "vwe deem to have reserved," the suggestion

is approved that it read:

"shall not, without the consent of

the jury, reserve or be deemed to have

reserved," etc.

() \ it is the sense of the meeting that the

appropriate amendment be made in lines 20-26 of

Rule 56 and in Llule 69 to allow judgment to be

forthwith entered by the clerk without an order

of the court upon the verdict, unless the court

otherwise directs, notwithstanding the pendency

of this reserved question.

(8 ) It is the understanding that there ought to

be an express provision by some sort of motion or

renewal that this question that was raised by

the motion to direct must be renewed to the court

within a limnited time after verdict.

(9) It is the understanding that this ren;wal may

be raade withi. the time allovied for motion for

new trial, and he may at his option couple the two

and ra.a include it in his motion for new trial in

the al ternatise.
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dRULL F /O 7.,i

(1) Lines 1-3, it is voted should read as follows:

"In any action tried by a jury any

party, before the close of the evidence

or at ouch earlier time as the court may

reasonably direct, may file written requests:

that the court instruct the jury," etc.

Line 6, strike out the words "so far as is

ract icable."

(3) Line 1., after the word "retired" insert:

"to consider its verdict."

(4) The resolution is adopted that the word

"proposed" in lire 7 be referred to the reporter.

It is a matter of phraseology.

(1) Lines 11-17 about presenting the order to the ,

master to go to ti.e reporter to be clarified and

to let it Be fixed by him.

(2) Lines 19-20, strike out the words "at the

costs of thie party procuring the reference."

(o) Lines 11-20, in place of the last sentence

insert: "'Lnen such a reference is made, the cleor

shall fortnhith sucu:ly the master with a certified

sopor of the order of reference. Upon receipt
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thereof the master 
shall forthwith 

set a time and

place for a preliminary 
meeting of tlhe parties or if

tecir attorneys 
to be held within 

20 days after tki l

dqte of the order of reference, unless the order 7.

of reference has 
othervwise provided, 

and shall

notify the parties or their attorneys 
and at said ]

raeeting shall proceed 
as provided ib Rule 59."1

(Subject to revision 
and reform by the (

reporter)

(4) From line 3 on let everything stand 
down to a m

the words "matters of account." 
After the word e

"account," in line 7 add: 
"In actions which 

are

to be tried without 
a jury and save 

in matters of

account, the reference shall 
be made only upon 

a

showing that some exceptional 
condition requires

it." (Subject to polishing by 
the reporter

by the next meeting.) 
t--

(5) It is understood that 
in revising Rule 58 

the

reporter shall consider 
an appropriate provision

that provides for some definite notice of the fir

hearing to be given tile parties.

RJ12 59.

Lines 1-6 are stricken out.

B UL ; 60 .
=a

I(t is agreed that a provision be added which
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prov4des for the master's making a record of the

evidence excluded in substantially the same manner-

as is provided in Rule 50. Just how the reportew

will do that is a matter of detail.

(2) Line 32, instead of "accept" substitute

"reeeive in evidence."

(3) Lines 24-25 after the words "Rule 51" strike

out the word "refusal", so that it reads:

"The failure of any witness to appear,

or his refusal to give evidence, without

good excuse, shall be deemed a contempt,"

etc. Let the reporter revise it.

RULI 61.

(1) Line 24. The suggestion was made that Mr.

Dodge be asked to present at the next meeting any

proposed amendment that he thinks will clear up

the-expression "prima facie evidence."

Mr. Dodge made a note of it.

(2) Line 21, strike out the word "include".

substitute the word "return."

(3) The suggestion is made to the reporter that

insert after line 15 a provision in substance as

follows: A

'In cases not to be tried by a jury, d

before filing his report the master shall
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exhibit a copy thereof to counsel for the

parties, and shall receive their suggestions X

with reference thereto in such time and

manner as he may direct." (Subject to

the reporter's revision.)

RUIT 62.

At the end of line 20 add, changing the perio 1

to a comma, "or the court may in its discretion

hold the delinqueht party in contempt."

RUL- 63.

(1) Subdivision (b) is referred to the reporter

for a redraft to be presented at the next meeting.'-

Suggestion by Judge Donworth: "A judgment

or final order which terminates the claim with

respect to any claim involved therein shall give

the right of appeal."

Suggestion by Major l'olman: Wihere you have '

separate issues for trial and they are so

separated, judgment may be entered. Also the

idea to think over, whether or not it is desirable,

when the judgment is entered, to require the

recording of trxe residence and business address,

if known, of the judgment debtor, so as to dis-

tinguish him from all owner nersorns of tile same

rlarde, (-where questions of title to realty or where_

lienr are involved.)
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Rules 63 and 64 
A

(2) Line 14, it is agreed not to strike out

after the word "purposes" the clause "includi.ngf .

the right to appeal therefrom," but to note that i

is the idea of the coli&Aittee that when these

judgments are made final under these rules,they

should be appealable.

M'1 IL, 64 .

(l ) cThe suggestion of the chairman is adopted

that the provision of the first paragraph 
of Rule

6A, which says that 
upon proof of service of the

complaint such and 
such things may be done, be

broadened in an appropriate way by the reporter to.

include any other 
order or process 

other than the

complaint requiring 
a defendant to appear or

plead -- something of that kind.

Suggestion by Prof. Cherry: 
"On proof being-'-

filed," etc.

Siuggestion by L.-ajor oflmaf "On proof of

service of a party 
as provided by these rules or

be sta~tute."-

(An ) It is voted as to section (2) that the re-

quireinent for a nell 
service upon the minor himself

in any eventr should not be made; 
that one service p

a minor is sufficient to Drive a court jurisdiction

over hi_ persor.-
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(3) It is voted that if 
we have not already 

done

so by our revision of Rule 24, those provisions

be enlarged so as to make it the duty 
of the court

to appoint a guardian 
ad litem in the case 

of a

minor echo does not 
appear by general guardian,

whether he has got a 
general guardian or 

not.

(4) It is voted that Hule 
64 be amended so as to

prevent judgment by 
default against a minor 

or

incompetent, unless 
represented by a general

guardian who has appeared.

(5) It is suggested by the 
chairman that the re-

porter make a note 
in dealing with Rule 

64 on

judgments by default 
to see whether any exceptions X

need be made to objections 
to suits against the

United States under 
the Tucker Act.

RU 1lr 65.

(i) Suggestion of wording by Judge Donivorth:

(no line reference given) 
"The addition of the

rmotion for new trial 
to the other motion shall 

not

be a Waiver of the renewal of a motion for directed4

verdict.

(2) It is voted that paragraph 
(d) be stricken out X

;tit-L ro substitute.

(3 ) 'Jubdivisicn (C ), a.S a last sentence to follow

the -.vords in line 37 "not exceeding 20 days" the
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folloxqirf:: "Thle court may permit the filing

of reply affidavits."

Also the following resolution in substance:

"the ving party's af 1 idav its filed vielen he makes

his motion."

(4) Jee items (1) and (2') of notes on Rule 66,

infra, and items (2) and (5) on Rule 68, infra.

IL; 66.

('. ) It is voted to strike out of subdivision (b)

of Rule 66 tha+ part of subdivision (3) commencinls

in line 18 down to the vord " trial" in line 27.

and to add to subdivision (b ) in Rule 65 a pro-

vision in substance that a motion for new trial

on the ground of newly discovered evidence may be

entertained after the ten days specified generallyl

but only on leave granted to file it on notion fll

and hearing before tile time for appeal has expired.

(5k) it is voted ir. line 22 of up1.,6 (b) to

insert a new sentence as follows: "The court

may, hovwever, after said ten days but within the t

for apxpe-;, entertain a motion for new trial on

the ground of rVaterial evidence newly discoveredT.

'hii~ thle moving party coild not by the exercise5 <

of reas fnable diligence iave discovered and pro-

d-aced at the trial, provided that no such motion X
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may be filed except 
upon leave of the court first

obtained after notice 
and hearing."

(3) It is voted that in subdivision 
(b), Rule 66,

there be added a sentence 3taiting that no motion

made under this subdivision shall operate to

affect the finality or operation of a judgment,

or something of that kind. The filing of a

motion under this subdivision shall not affect the-=

finality of the judgment or suspend its operation..

A suggestion to Dean 
Clark from the chairman?;-

In framing the language 
about finality, see cases

cited in 270 U.S. lAorse v. United States, 
and 3OS

if the court has not used 
some phrase relating to

'he finality of a judgment which you can adopt.

(4) It is voted to combine 
subdivisions (1) and

(2) of Rule 66 (b) to read: "fraud, accident,

mistake, surprise or inadvertence," leaving out

the rest of (1) and (2).

RULE 67. zoo action.

R1613 68.

(1) it is voted in line 4 after the word "thereon$$

to add the words "and order tne entry of an

aroropriate iud-r:.entt."

(G ) It is voted that ;tuie 65 as wiie have amended it--

With, Judge ulney's aenfeidlentz to .tule 68 stand as A
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it is. 
X

(3~) Line lb, between the words "for" and "judgment"

insert the words "entry of.'"

(4) In juje 69, line 10, between the words ofor"

and "judgment" insert the words "entry of."

(5 ) In Hule65 , at the top of page 113, line 22,

there should be inserted between the words

"for" and "judgment" the words "the entry of."

(At the close o- the evening meeting on Tuesday.

3eptember 1st the date of the next meeting was set for

October 22 to 8.)
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(fir. Jxn~blc, Mwho left the meetinf August 28 for

Fevi York, made the following remarks:

'L.'. Gk .. BI1.: I Sant to direct tile committee's

attention to ,rule 50 of the equity Rules; (Reading)

RiUL. 50. aihen deemed necessary 
by the

court or officer taking testimony, a steno-

grapher Pay be appointed 
who shall take down

testimony in shorthand, 
and, if required,

transcribe the same. 
h1is fee shall be fixed

by the court and taxed ultimately as costs.

The expense of taking a deposition, or 
the

cost of a transcript, shall be advanced by the X

party calling the vwitness or ordering the

transcript.

I should like to see our rules preserve

that poser in actions for the reason that there are no

official stenographers 
in the federal courts generally,

and we have made reference to transcripts of the

evidence particularly ir. provisions concerning repeals,

,it!-.ere wte are disposing of the narrative form of state-

i-.ent.

If that provision is preserved, I should -A

liKe to call attention to Atile 64 of the Federal inquity

,ules, izii provides treat depositiorl and affidavits

a;:.ic: hav e been ,re,:iously blade, reed or used in the
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court upon any proceeding i.J any cause or matter

may be used before the rnaster.at a subsequent hearing. ,

In Ohio wc have a statute which providesX

that the original shorthand notes of the evidence or

any part thereof taken upon the trial in any court of X

record of this state by the shorthand reporter of suoh X

court shall be certified by said reporter, and 5hal'y-.

be adissible in evidence on any re-trial of the causes

and for purposes of impeachment in any case, and shall

have the same force and effect as depositions so far

as applicable. I should like very much to see a

similar provision included in these rules. I don't -

think that it constitutes a rule with respect to the

law of evidence, but merely with respect to the method X

of taking evidence like the rules concerning deposi-

tions such as we hlready have.

I have had several experiences which

illustrate the advisability of such a rule. One

particularly in a trial in the federal court, where

towards the end of the trial the judge became ill and j

the trial had to be continued. By agreement of the

parties on the re-trial the transcript of the reporter j

.as used for those witnesses who were not available.

It resulted in a saving of a lot of money to each of

tie litigants. I think it might be a subject that

ought to be considered.
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DEAN CLARK: on page 56, Rule 31, We

have something that was supposed to incorporate the

substance of Rule 64. Lines 80-88.

THE CMIAIRAITA: It only relates to de-

positions and not to evidence taken at the trial.

DEAIN CLARK: It may be a good thing to

broaden it.

1IM. GALCBIE: I just wanted to suggest

that.

One other thing, in the event that I

cannot come back and be here when you 
consider it, is

that I very earnestly urge that you retain in the rules

the provision authorizing the taking of exceptions to

the court's charge outside of the 
presence of the Jury.

I think it is a most salutary provision, and really

ought to be included in the rules.

I further want to urge that you retain

the provision that exceptions after 
objections to the

introduction of evidence need not 
be noted of record,

but shall be taken of course. A few of the district

judges in the conments, suggestions and criticisms 
that

I have object to both of these rules. 
I do not think

their objections are well founded.

TPE1 CiAIRZiAY: Could you mind stating

the reasons?

~~Y4-o4 -.4~~~~~~
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MIR. GAMBLE': /here the charge is given

orally, it is usually the last thing that happens in

the trial before the submission of the case to the jury. "

T have practiced in some courts where the judge because '

of the state practice conformed to the state rule,

although he didn't have to, and gave his charge previous--X

ly. But when the counsel for either party at the
to

conclusion of the charge has,/got up in court in the

presence of the jury at the end of the case and make

objections which to a layman might indicate a quarrel

with the court, I think it has a very bad effect on the X

particular party before the jury, when it should not,

because the objections might be well founded.

R-2. DODGFX: You favor our present rule

on that?

MlR. GAIABLi-: Yes, but if I were going

to make any change I would make it stronger, and have

the objections made before it was delivered, because

there are frequent iustances ;ahere the court will

correct its char9-e because of a correction which is

made, and that in the ordinary oral charge is confusing

to the jury, too. In the end I think it will probably

save the judges some viork.

Those wiere the pointzs, Kr. Mitchell,

that I wanted to mention particularly.



Minutes Of the
MEDTING OF THE ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE

September 2, 1936 - 10:30 A.M.

RULE 68

RUL MITCHELL. Agreed that the Reporter shall, before the next meeting of the

Committee, prepare an alternative Rule 68, relating to the effect of findings by the ,.

court in cases tried without a jury and shall, if he conveniently can, distribute

copies of his proposal to the members before the meeting.

RULE 69

MR. MITCHELL. Suggestion an insertion in this rule, a provision in substane

as follows: "The judgment shall be effective from the date of its entry by the

clerk." - Agreed.

Judge OLNEY. In addition, that where a decree is signed by the judge the

filing of the signed decree by the judge, the filing of the signed decree by the

clerk shall constitute its entry. Reporter is asked to consider this suggestion.

70

MR. MIUEEIL. In Line 7, it was agreed that the word "reversing" should be

stricken out. Motion made and carried that "vacate" be substituted. Motion made

and carried to strike out "annulling".

RULE 71

MR. CHERRY. In Line 7, after the words "in accordance with" insert "any

applicable statutes and".

!yR. MITCIELL. Suggests in Line 5, strike out the words "must be sought, allowed

and perfected" and insert in lieu thereof "shall be taken by petition of appeal

allowance and citation as prescribed by law and the Rules of the Supreme Court of the

United Stateb." Motion made and agreed that this sungestion be carried.



Rule 71 - continued.

MR, MITCHEIL. It is moved and seconded that a note be added to this rule

calling the court's attention to the lack of uniformity in the method of taking

appeals resulting from this rule and that it is the opinion of the Committee

that it would be advisable for the court to consider dispensing with allowance

and citations in direct appeals so as to produce uniformity in practice.

RULE 72

MR, MITCHELL. Strike out the words in lines 14-15 "shall contain appellants

assignments of error" and add to that subdivision "assignments of error shall be

contained in the notice of appeal or accompany same and may be filed with the

trial court within days after the notice of appeal is filed."

IAR. MITCHELL. Motion made and carried to strike out lines 21 to 26 and insert

a requirement for assignments of error in the lower court to be contained in the

notice of appeal or otherwise filed to the trial court.

MR. MITCHL. Attention of the Reporter is called to the possible necessity

of mentioning in Rule 71 an assigrment of error in direct appeals to be filed with

petition of allowance.

JU.GrE DONVTORI. The suggestion is made that in Line 9 after the word "appeel" a

there be added a provision as follows: "or be given an oral notice of appeal in opus 0

court in the presence of all opposing parties or their attorneys, which oral notice

of appeal shall be entered upon the records of the court." My own thought is that 7

we should omit a reference to the opposing parties or their attorneys but should

incorporate that this oral notice could only be given in open court at the time the #

judge signs or directs the judgment on the verdict.

MR. DODGE. motion is made in lines 7 and 8 to strike out the words "by serving

upon each anoellee and" and substituting therefor "by filing with the clerk of the

district court a notice of appeal. The clerk shall thereupon mail to the parties a
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Rule 72 - continued

notice of the filing of such appeal but the mailing of such notice shall not be

jurisdictional." [Judge OLNEY] "Upon the filing of the notice of appeal it shall

be the duty of the clerk to notify the parties but such notice shall not be

Jurisdictiohial." J

MR. DODGE. Line 14 - All of paragraph b after the word "froa" be stricken

out and that there be substituted for that the words "and shall specify the court

to which the appeal is taken".

MR. MITHCEIL. Movesto strike out lines 21 to 23, ending with the words "error 7
added". Motion carried.

MR. MITCHELL. Suggests that subdivision b of Rule 72 be amended by adding

the sentence "No assignments of error need be filed in the district court."

Motion made and carried. 4

MR. MITCHElL. It is the sense of the Committee that subdivision c b!# atndedt

so as to provide that an appeal bond shall have a surety or sureties but that a

surety approved by the clerk shall be sufficient. It is also the sense of the

meeting that after the word "sufficiency" in line 44 there shall be a provision

in substance that such objection shall be determined by the clerk.

MR. DODGE. It is agreed that in line 43 of this rule the words "or supersedeas*,'

shall be stricken.

20R. MITCHELL. It is suggested that subdivision c be amended to require the

bond on appeal to be filed within 5 days after the notice of appeal is filed, subJeet,

of course, to the later provision permitting the court to allow bond to be filed at

a later date.

I.R. MITCHELL. It is agreed that subdivision c also be amended to provide that -

if a bond is not filed within the time specified or the one filed is found insuafticent

a bond may be filed within such time as may be fixed by the district court or by-the Ad

appellate court. 
'tx

ox

j
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Rule 72 - continued.

IAJOR TOLMAN. It is moved and seconded that in line 32 of Rule 72, we

strike out "regular in form and shall" and insert in lieu thereof the' Yrds

"conditioned to".

MR. HAMQOND (for MR. MORGAN). The suggestion is made that in line 41 we

strike out "unless" and insert inhieu thereof the word "if" and in line 42

strike out the word "not". Agreed.

MR. MITCHELL. Lines 49 and 50. Strike out the words "must be regular in

fom and shall" and insert in lieu thereof the words "conditioned to".

MR. MITCHELL. Suggests that the first sentence in subdivision d be changed

to read in substance as follows: "Whenever an appellant desires a supersedeas he

may present to the court" etc. Agreed.

MR. MITCHELL. Line 49. Suggests in subdivision d a provision be inserted

after "bond" as followss "with such surety or sureties as may be required by the '

court" or words to that effect. Agreed.

MR. MITCHELL. Proposal is made to add to this rule scme appropriate provision A

that surety subjects himself to the court and may be subjected to a jud nt on the

bond without an independent suit. Agreed.

MR. MITCHELL. Line 77. Motion made to insert after "action" the words "Just

damages for the delay". Agreed.

Meeting adjourned at 12:45
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Meeting opened at 1:45. September 2, 1936

RULE 73

MR. MITCHELL. Suggests the following substitute for the first paragraph:

"When a judgment or order has been entered in favor of or against two or more
a;, vr *e ̂ t h :tk.t ~t * O A8t ,4j6I.J /

parties jointly, one or more of them may appeal without the necessity of wummons

and severance. Such other joint parties may appeal in like manner. Parties

interested jointly, severally or otherwise in a judgment or order may join in an

appeal therefrom or they may each appeal separately as herein provided."

and continue lines 25-34 as suggested.

MR. MITCHELL. Line 4. After the word "appeal" in line 4 as quoted, there

should be some appropriate express provision that we are talking both about

appeals to the Supreme Court and the C.C.A. Agreed.

RULE 77?

MR. MITCHELL. Line 24. Change to read: "shall be made by such court excep

with the concurrence of two of its judges" etc.

DEAN CLARK. Add new paragraph at the end of the rule as follower

"Provisions of this rule are not intended in any way to limit the power confe

upon an appellate court or a judge or justice thereof to suspend, modify or restore

or grant an injunction or otherwise affect proceedings during pendency of an appeal.'

Agreed.

RULE 78

DEAN CLARK. In the footnote there should be a reference to the present law

of Lis pendens and a statement showing that the Co=mittee has not dealt with it as

it is a matter of substantive law and a state rule of property. See United States

v. Lumber Co., 236 Fed. 196.

I

RULE 81

XAJOR TOIAN. Line 2. Strike out, subject to further check by the Reporter,

the words "pending or adjudicated". Agreed.

_ ;
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Rule 81 - continued.

MR. MITCHELL. Line 7. After the word "party" insert: "and by leaee of court".

DEAN CLARK. Line 12. Substitute "fiduciary" for "trustee".

RULE 82

MR. MITCWLL. Line 3. Make it read "more than 10 days before the case

is reached for trial or before the trial begins".

RULE 83

MR. MITCHELL. Judge DOINORTH suggests to the Reporter that he consider whetzrX

there should be some precautionary addition to Rule 83 to make it clear we are

not depriving the court of equity of the power to order payment of money or dispoud-

tion of property in a proper case. [Mr. DODGE.] and punished by contempt.

RULE 84

MAJOR TOLMAN. Line 26. After the word "shall" at the end of that lin ,X

there be inserted the words "upon application to the clerk,". Agreed.

MR. MITCHELL. It has been suggested that lines 28 and 29 be stricken; ana

that in line 26 after "party" be inserted "in whose favor it is rendered" or words

to that effect. Agreed.

JUDGE OINE!. Line 7. Strike out the words "after notice of the order or

Judgment". Agreed.

MR. MITCEELL. Line 21. After "real or personal" insert "within its

Jurisdiction". Agreed.

RULE 85 -

MR. MITCHELL. Motion made and approved that we accent the alternative rule.



Rule 85 continued.

JUDGE OLNE. Suggests there be added to alternative rule, or What is now

Rule 85, a provision that will peimit the registration of a certified copy Of

any satisfaction or order affecting or modifying or vacating the order. Agre.ed

R. MITIL. Suggests that at the end of alteriative Rule 85, sJ3 appropria*t@

provision be inserted that snY proceedings In the origiDl distri0t where a ju8S 3

was rendered which affect or suspend the operation of the judgment may be record*d

in the district where registered. Agreed.

3U} DONWORTH. Suggests in line 103, before the word *court" there be

inserted the words "clerk of the"..

MR. lITCL. Suggestion of Judge DONWORTH Iwithdrawn.

81,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,.

DEW!A CLARK. Line 13. Substitute "a" for "the". Agreed.

M. ITCM *. Suggests afterthe word "judgment'if line 36 there be inserted

the words "other than a JudganLt entered forthwith on a verdict as provided in

these rules". Agreed.

E!JL~ 88

MR. MIITCELL. Suggests an insertion in line 2 as follows: "unless local

conditions in the district make it impracticable each district court shall

establish," etc. Agreed.

RtJL 89

J. W. VOORE. Suggests substitute for lines 38 and 39 as ftllow9: Calendar

of all cases ready for 
trial shall be prepared under the direction 

of the 0ourt".

MeR. HAUW.OND. Line 28. After the word "entitled" 
insert in the quotation

marks the word "civil". Agreed.

MR. HAMOND. Line 28. After the word "keep" insert "for civil action'e. AP



Rule 89 - continued.

MR. HAMAOND. Line 36. Insert after the word "the" the word "civil".

'-,,

RULE 90

MAJOR TOLMAN. Lines 29-30. Change by striking out the words "and judicial

deciaions" and then by adding in place of the rest of the sentence "and the state

judicial decisions construing the same shall include the statutes of that state

and the state judicial decisions construing the same." Agreed.

RULE 91

MR. MITCHELL. Line 3. After the word "extending" insert "or limiting". heG.4

MIR. MITCHELL. Add to rule. Make appropriate amendment to rule making the

same declaration to the statutes above venue. Agreed.

RULIC A

JUDGE DONWORTH. Line 13. Take out "all" and insert "a".

MR. MITCEEL. Line 19. Insert "may" in place of "shall".

MR, MITCHELL. Suggests that the Reporter consider the preparation of a rule

dealing with proceedings in forma pauperis. Agreed.

Meeting adjourned at 5:50 P.M.


